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Introduction

[1]  Following the Christchurch earthquakes, the appellants unsuccessfully sought
rezoning of their land to be industrial. The appellants appeal the decision of the
Independent Hearings Panel (the Panel), which declined the appellants’ request that
the land be zoned industrial. The decision is one of a series made under the
Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014 (the
Order) for the formulation of the Christchurch Replacement District Plan
(Replacement District Plan). The decision in question concerns a second stage
proposal for Chapters 15 (Commercial) and 16 (Industrial) of the Replacement
District Plan.



[2] The appellants own approximately 14 hectares of land, located on
Russley Road (State Highway 1) and Hawthornden Road, Avonhead, Christchurch.
From September 2014, the Christchurch City Council (the Council) undertook staged
notification of the provisions of the Replacement District Plan. Under Chapter 17
“Rural”, the Greenfield Priority Areas, including the appellants’ land, were identified
as Rural Urban Fringe Zoning. This zoning does not allow development of the land

for industrial or business use.

[3] The appellants made submissions to the Panel seeking different zoning
treatment for their land from the Notified and Revised Versions of the Replacement
District Plan. Specifically, they sought industrial zoning for sites in the Greenfield
Priority Area — Business. Under the Notified and Revised Versions,' the relevant
land was designated non-industrial. Their submission before the Panel was that the
relevant regulatory framework determined that the land must now be zoned as

industrial.

[4] The appeal, which is limited to questions of law, challenges the Panel’s
interpretation of the Land Use Recovery Plan (Recovery Plan) and the Canterbury
Regional Policy Statement (Regional Policy Statement), both of which are relevant

to the creation of the Replacement District Plan.

[5] The appeal is opposed by the Council, the Crown and Christchurch
International Airport Limited (the Airport). The Airport was a submitter and is
therefore entitled to be heard on this appeal.

The regulatory context

[6]  The Panel’s decision sits within the Resource Management Act 1991 (RMA)
framework. Under the Canterbury Earthquake Recovery Act 2011 (CER Act),? the

Minister has powers to prepare a Recovery Strategy and Recovery Plan.®> Under the

The revised version was the focus of the Panel’s decision.

The CER Act has since been repealed by the Greater Christchurch Regeneration Act 2016 but is
the Act relevant to this appeal.

Canterbury Earthquake Recovery Act 2011, ss 11 and 16.



CER Act, no RMA decision-making can occur in a manner inconsistent with the

Strategy or Plans.*

[71  In2012, the Recovery Strategy was approved. The Minister then directed the
Canterbury Regional Council to prepare the Recovery Plan, which was approved in
December 2013. The Recovery Plan included a direction that a new Chapter 6 be
included in the Regional Policy Statement to provide a clear strategic planning

framework for the recovery of Canterbury, through to 2028.°

[8] The Order was made in 2014, which established the Panel and gave it powers
to determine the content of the Replacement District Plan. The Panel became the

decision-maker on behalf of the Council. Under the Order, it is required to:

(1)  be satisfied the Replacement District Plan will assist the Council to
carry out its functions for the purpose of giving effect to the RMA;

(2)  apply the RMA’s statutory tests subject to some modifications under
the Order;

(3)  give effect to the Regional Policy Statement;

(4)  not act inconsistently with the Recovery Plan or the Recovery

Strategy; and

(5) have regard to management plans and strategies under other
legislation, the Selwyn and Waimakariri Plans and the Mahaanui Iwi
Management Plan, and have particular regard to the Ministers’

statement of expectations.

[9] Of particular relevance to the appeal is the requirement that the Panel give

effect to the Regional Policy Statement.

Canterbury Earthquake Recovery Act 2011, ss 15 and 23.

Land Use Recovery Plan (Canterbury Earthquake Recovery Authority, December 2013) at
[4.6.1].



[10] Ordinarily, a regional policy statement can be altered under the RMA.
However, in Canterbury following the earthquakes the Minister for Canterbury
Earthquake Recovery directed that Chapter 6 be inserted into the Regional Policy
Statement, pursuant to s27 of the CER Act. Chapter 6, entitled “Recovery and
Rebuilding of Greater Christchurch”, provides “a resource management framework
for the recovery of Greater Christchurch, to enable and support earthquake recovery
and rebuilding, including restoration and enhancement, for the area through to
2028.” It includes a map of the Greenfield Priority Areas (Map A) with
“Residential” and “Business” areas defined. Because of its importance to the issues

in this case, Map A is annexed to this judgment for reference.

The relevant planning documents

[11] The starting point in interpreting the planning documents is s 75(3)(c) of the
RMA, which provides:

75 Contents of District Plan

3) A district plan must give effect to —
(a) any national policy statement; and

(b) any New Zealand coastal policy statement; and

() any regional policy statement.
@) A district plan must not be inconsistent with —
(a) a water conservation order; or

) a regional plan for any matter specified in section 30(1).

) A district plan may incorporate material by reference under Part 3 of
Schedule 1.

[12] There are two statutory documents, which have significance to this appeal, as

the Panel described.® They are:

(1)  the Regional Policy Statement; and

®  Independent Hearings Panel “Decision 23: Chapter 15 Commercial (Part) and Chapter 16

Industrial (Part) — Stage 2 and the New Brighton Medium Density Overlay (and related changes
to zoning maps)”, 13 June 2016 at [16]. From here on this will be referred to as “Decision 23”.



(2)  the Recovery Plan.

[13] As s 75(3)(c) provides, the District Plan, here the Regional District Plan,
must give effect to the Regional Policy Statement. The Regional Policy Statement
contains both objectives and policies that are relevant to the issues to be determined

on this appeal. They include:
(1)  Objective 6.2.1 — Recovery Framework;
(2)  Objective 6.2.2 — Urban Form and Settlement Pattern;
(3)  Objective 6.2.6 — Business Land Development; and

(4)  Policies 6.3.1, 6.3.3, 6.3.5 and 6.3.6 dealing with development,
integration of land use and infrastructure as well as the re-building of

business land and business activities.
These are dealt with more fully under the relevant grounds of appeal.

[14] The Regional District Plan must not be inconsistent with the Recovery Plan.”
The Panel described the difference between the Regional Policy Statement and the
Recovery Plan is that the Recovery Plan has a broader, multi-faceted purpose, which
includes specifying actions for functionaries such as the Council, as well as making

some direct changes to the Regional Policy Statement (and the existing Plan).

[15] Following the hearing and prior to the decision of the Panel, the Minister
made changes to the Recovery Plan, in response to recommendations from the
Canterbury Regional Council. Despite the changes to the Recovery Plan, including
the amendments to Map A on Greenfield Priority Areas to make it “indicative only”,
the Panel found that the addition of “indicative only” to the Map was not of itself
material. The amendments did not change the Regional Policy Statement, to which
the Panel had to give effect, including the objectives and policies concerning Map A

in the Regional Policy Statement. The Panel viewed the amendments to Map A as

7 Pursuant to s 23 of the Canterbury Earthquake Recovery Act 2011.



having no bearing on the requirement that the Replacement District Plan must not be
inconsistent with the Recovery Plan. No issue was taken by any party to the Panel’s

approach to those changes.

Relevant findings of the Panel

[16] The Panel carried out its evaluation of the appellants’ proposal for its land to
be rezoned as industrial under s 32AA of the RMA. In doing so, the Panel noted that
it was guided by Chapters 15 and 16 concerning objectives and policies, as they were
described in the Stage 1 decision. After addressing non-contentious matters, the

Panel turned to the appellants’ submissions.

[17] The Panel identified that the appellants’ submissions were focussed on the
interpretation of the Regional Policy Statement, specifically that it should be
interpreted on the basis that the Recovery Plan is determinative of how much

industrial land is needed.

[18] Various excerpts from the Recovery Plan arguably supported the appellants’
view, that the Recovery Plan required certain land to be zoned as industrial. For

example, 4.3.2 of the Recovery Plan provides that:

The Recovery Plan identifies Greenfield priority areas for business ... To
ensure there is sufficient and suitable industrial land for the recovery through
to 2028, this land has been identified primarily for industrial use.

[19] The appellants’ submission to the Panel was that because their land was part
of the Greenfield Priority Area - Business, it needed to be zoned industrial. This
submission relied on the requirement that the Panel should not act inconsistently

with the Recovery Plan.

[20] However, while recognising the policy approach that makes generous
provision for industrial areas, the Panel observed that the Regional Policy Statement
does not direct that all such land be zoned industrial. Rather, the Panel found that
the Regional Policy Statement allows for choice in determining the timing and

sequencing of new development.



[21] The Panel’s decision and the issues in this appeal turn on the correct
interpretation of the relevant planning documents. The parties agreed about the
meaning of the terms in s 75(3)(c) of the RMA, which provides that a district plan
must give effect to any national policy statement and any regional policy statement.
The Panel accepted the submission that the words “must give effect to” should not be
interpreted as “not inconsistent with”, as the Court of Appeal held in Powell v
Dunedin City Council® However, the Panel did not accept the appellants’
submission that the Recovery Plan and the Regional Policy Statement required the

Panel to zone their sites as industrial.

[22] Following the hearing and prior to the issue of the Panel’s decision, the
Ministry of Earthquake Recovery made changes to the Recovery Plan in response to
recommendations by the Canterbury Regional Council. The changes were gazetted
on 14 April 2016, and one of the changes included an amendment to Map A on
Greenfield Priority Areas to make it indicative only.” While the Panel was satisfied
that the Recovery Plan, as it was at the time of the hearing, did not oblige the
Council or the Panel to notify industrial zoning of the appellants’ land, the Panel
observed that the subsequent Recovery Plan changes were consistent with the

Panel’s interpretation.

[23] As for the Regional Policy Statement, the Panel found that it did not impose a
direction to zone the Greenfield Priority Area — Business as industrial at the present
time. The Panel further noted that it would be unusual and potentially ultra vires for
a regional policy statement to impose such a direction. The Panel found that the
Regional Policy Statement, read properly, had the effect of requiring that the s 32AA
RMA evaluation should properly consider all the evidence as to how rezoning would

impact on issues of land use and infrastructure integration.

[24] The Panel went on to consider the appropriate zoning treatment of the land.
This consideration led the Panel to reject the appellants’ request for rezoning. In

reaching that conclusion, the Panel considered:

Powell v Dunedin City Council [2004] 3 NZLR 721 (CA).
The change included an amendment to Recovery Plan Figure 4, which is equivalent to Map A on
Greenfield Priority Areas.

9



(1)  whether the additional industrial land was needed; and

(2)  whether an Outline Development Plan could be provided, particularly
in regard to stormwater management and roading, including avoiding

or mitigating effects on the strategic transport network.

[25] The Council submitted that rezoning would give rise to an oversupply of
industrial zoned land. Increasing the supply of industrial land would likely increase
the costs and could compromise the competitive business environment that the
Replacement District Plan seeks to foster. On the other hand, an expert for the
appellants gave evidence that the land would be of greater value as industrial land as

opposed to rural land.

[26] In respect of the Outline Development Plan, the Council contended that if the
land was rezoned industrial the entire block would need to have a single Outline
Development Plan. The appellants submitted that an Outline Development Plan was

not needed for the entire area or that it was not a prerequisite for rezoning.

[27] The Panel rejected the Council’s argument as being overly-literal and
inconsistent with their finding that not all of the Greenfield Priority Area needed to
be zoned industrial. Instead, some, but not all, of the land in that area could be

zoned industrial and be included in an Outline Development Plan.

[28] However, the Panel found that the Outline Development Plan proposed by the
appellants did not fulfil the purpose intended by Policy 6.3.3 of the Regional Policy
Statement and therefore did not give effect to it, or the related objectives of the
Replacement District Plan. The Panel found “fundamental, irresolvable problems”
with the Outline Development Plan for both stormwater management and integration

with the strategic transport network.

Questions of law on appeal

[29] This appeal is confined to questions of law. The appellants initially posed the

following questions of law in their notice of appeal:



(1)

@)

®3)

(4)

Whether in giving effect to the Regional Policy Statement under
s 75(3)(c) of the RMA, did the Panel wrongly interpret the objectives
and policies of Chapter 6 of the Regional Policy Statement as
providing a discretion whether or not to rezone the appellants’ land as

industrial?

Whether the Panel misinterpreted Policy 6.3.3 of the Regional Policy
Statement regarding the level of detail and certainty required in
respect of stormwater and the traffic service connections to be shown

in the Outline Development Plan?

Whether the Panel failed to take into account relevant evidence
relating to stormwater and traffic service connections provided by the

Appellant and other submitters?

Whether the Panel took into account an irrelevant matter relating to
road access, namely the power of the relevant road controlling

authority to allow modifications to the Southern Airport Access?

[30] Regarding the third and fourth questions of law, the appellants sought leave

to amend their questions to the following consolidated question:

Whether on all the evidence available to it, the Panel’s decision not to

approve rezoning on the basis of “fundamental, irresolvable problems” with

the Outline Development Plan and associated proposed rules was a decision

which the Panel, acting reasonably, could have come to?

[31] Leave was granted to consolidate the third and fourth grounds as set out

above, which is now question three of the appeal.

[32] The appellants seek relief that:

(1)

the appeal be allowed and the Panel’s decision set aside; and





















































































































